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based upon a full and appropriate eval-
uation of the contractor’s capability to 
perform the work. 

(e) Contractors who are currently 
suspended, debarred or voluntarily ex-
cluded under 49 CFR part 29 or other-
wise determined to be ineligible, shall 
be prohibited from participating in the 
Federal-aid highway program. 

(f) In the case of a design-build 
project, the STDs may use their own 
bonding, insurance, licensing, quali-
fication or prequalification procedure 
for any phase of design-build procure-
ment. 

(1) The STDs may not impose statu-
tory or administrative requirements 
which provide an in-State or local geo-
graphical preference in the solicita-
tion, licensing, qualification, pre-quali-
fication, short listing or selection proc-
ess. The geographic location of a firm’s 
office may not be one of the selection 
criteria. However, the STDs may re-
quire the successful design-builder to 
establish a local office after the award 
of contract. 

(2) If required by State statute, local 
statute, or administrative policy, the 
STDs may require prequalification for 
construction contractors. The STDs 
may require offerors to demonstrate 
the ability of their engineering staff to 
become licensed in that State as a con-
dition of responsiveness; however, li-
censing procedures may not serve as a 
barrier for the consideration of other-
wise responsive proposals. The STDs 
may require compliance with appro-
priate State or local licensing prac-
tices as a condition of contract award. 

[56 FR 37004, Aug. 2, 1991, as amended at 67 
FR 75925, Dec. 10, 2002] 

§ 635.111 Tied bids. 
(a) The STD may tie or permit the 

tying of Federal-aid highway projects 
or Federal-aid and State-financed high-
way projects for bidding purposes 
where it appears that by so doing more 
favorable bids may be received. To 
avoid discrimination against contrac-
tors desiring to bid upon a lesser 
amount of work than that included in 
the tied combinations, provisions 
should be made to permit bidding sepa-
rately on the individual projects when-
ever they are of such character as to be 
suitable for bidding independently. 

(b) When Federal-aid and State-fi-
nanced highway projects are tied or 
permitted to be tied together for bid-
ding purposes, the bid schedule shall 
set forth the quantities separately for 
the Federal-aid work and the State-fi-
nanced work. All proposals submitted 
for the tied projects must contain sepa-
rate bid prices for each project individ-
ually. Federal participation in the cost 
of the work shall be on the basis of the 
lowest overall responsive bid proposal 
unless the analysis of bids reveals that 
mathematical unbalancing has caused 
an unsupported shift of cost liability to 
the Federal-aid work. If such a finding 
is made, Federal participation shall be 
based on the unit prices represented in 
the proposal by the individual con-
tractor who would be the lowest re-
sponsive and responsible bidder if only 
the Federal-aid project were consid-
ered. 

(c) Federal-aid highway projects and 
State-financed highway projects may 
be combined in one contract if the con-
ditions of the projects are so similar 
that the unit costs on the Federal-aid 
projects should not be increased by 
such combinations of projects. In such 
cases, like quantities should be com-
bined in the proposal to avoid the pos-
sibility of unbalancing of bids in favor 
of either of the projects in the com-
bination. 

§ 635.112 Advertising for bids and pro-
posals. 

(a) No work shall be undertaken on 
any Federal-aid project, nor shall any 
project be advertised for bids, prior to 
authorization by the Division Adminis-
trator. 

(b) The advertisement and approved 
plans and specifications shall be avail-
able to bidders a minimum of 3 weeks 
prior to opening of bids except that 
shorter periods may be approved by the 
Division Administrator in special cases 
when justified. 

(c) The STD shall obtain the approval 
of the Division Administrator prior to 
issuing any addenda which contain a 
major change to the approved plans or 
specifications during the advertising 
period. Minor addenda need not receive 
prior approval but should be identified 
by the STD at the time of or prior to 
requesting FHWA concurrence in 
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